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STATEMENT OF THE CASE 
Nature Of The Case 
Wesley Wayne Austin appeals, prose, from the district court's order denying his 
Rule 35 motion for correction of an illegal sentence. 
Statement Of Facts And Course Of Proceedings 
The facts underlying Austin's convictions were explained In the presentence 
investigation report ("PSI") as follows: 
The police reports state that on 11/20/2000, three individuals contacted 
the Bingham County Sheriff's Department to report they had received 
several paychecks, from Austin Farms, that had been returned to them 
from the bank and marked as "Insufficient Funds." Calisse King said that 
Mr. Austin, owner of Austin Farms, owed her about $2,400.00 and Connie 
Archibald said he owed her about $3,500.00. The police report also states 
that Mrs. King told the officers "that Wesley had told her one night that he 
had committed fraud in Florida for some $50,000.00 and then he left. 
Calisse said that Wesley told her that if things started closing in on him 
here, then he would run again. Calisse said that she knows for a fact that 
Wesley has a valid passport and air tickets to Czechylselvakia (SIC) and 
that he told her that he will go there. Calisse also said that Wesley told 
her that he also defrauded about $3.3 million out of South Dakota and he 
wasn't caught there either." The report states that Connie Archibald told 
them "she was asked to take paper work that had Bish's name on it and 
cover it with the Austin Farms logo. The paper work was a detailed list of 
the equipment in the building that belonged to Bish's. Wesley was using 
this list as collateral for a loan. Connie said that she felt he was 
improperly using this list by saying he owned the items." 
Through their investigation the Bingham County detectives found several 
other payroll checks and several business checks from Austin Farms that 
had been returned by the banks for insufficient funds. The banks involved 
included West Mark Federal Credit Union, Blackfoot, Idaho; First National 
Bank of Arkansas; Health Care Credit Union of Salt Lake City, Utah; and 
Citizen's Bank of Pocatello, Idaho. The detectives also found there was 
an outstanding warrant for Mr. Austin from the state of Florida for Fraud 
and Insufficient Funds Checks. The detectives checked with Florida and 
were advised that Florida would extradite Mr. Austin on the warrant. Mr. 
Austin was subsequently charged with 24 counts of Issuing an Insufficient 
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Funds Check $250.00 Or More, 12 counts of Issuing an Insufficient Funds 
Check (Series of Checks), and 17 counts of Grand Theft. 
(PSI, pp.1-2.) 
On March 19, 2001, pursuant to a plea agreement with the state, Austin pied 
guilty to ten counts of felony Issuance of an Insufficient Funds Check. (R., Vol. 1, 1 
pp.239-243, 246-248; see generally 3/19/01 Tr.) The district court sentenced Austin to 
"a minimum of two years and a maximum of three years" on each count, consecutive, 
and placed Austin on probation for ten years. (4/16/01 Tr., p.29, L.6 - p.30, L.2.) 
However, the subsequent written Judgment of Conviction provided that each of the 
underlying sentences were two years determinate followed by indeterminate terms of 
three years. (R., Vol. 1, pp.275-277.) In October 2001, the district court modified 
Austin's sentence by filing an Amended Judgment of Conviction ordering underlying 
sentences of three years with two years fixed. (R., Vol. 1, pp.327-339.) Austin filed a 
notice of appeal (R., Vol. 1, pp.289-291), which, in an unpublished decision by the Idaho 
Court of Appeals, was dismissed for being filed untimely (R., Vol. 1, pp.349-350). 
On April 12, 2013, Austin filed a pro se "Motion to Correct an Illegal Sentence 
Pursuant [to] Rule 35(a)," claiming that the district court was bound by Austin's Rule 11 
plea agreement to order that the sentences run concurrent.2 (R., Vol. 1, pp.423-426.) 
After the parties filed competing memorandum (R., Vol. 1, pp.455-470, 483-484), and a 
hearing (see generally 6/20/13 Tr.), the district court issued a written opinion denying 
1 Volume 1 of the Clerk's Record on Appeal includes over 500 pages of pleadings and 
orders from the underlying trial proceeding, and Volume 2 contains pleadings and 
orders more limited to Austin's Rule 35 Motion to Correct an Illegal Sentence. 
2 Austin's trial counsel was permitted to withdraw from representing Austin. (R., Vol. 1, 
pp.437-438, 445-446.) 
2 
Austin's Rule 35 motion to correct an illegal sentence (R., Vol. 1, pp.486-494). Austin 
filed a timely appeal. (R., Vol. 1, pp.495-496, 510-511.) 
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ISSUES 
Austin states the issues on appeal as: 
1. Was the district court without jurisdiction to have resentenced 
defendant without him being present at the resentencing, nor 
waiving appearance? 
2. Was the plea agreement made with the defendant binding upon the 
parties and the court[?] 
(Appellant's Brief, p.2 (capitalization modified).) 
The state rephrases the issue as: 
Has Austin failed to show error in the denial of his Rule 35 motion for correction 
of an illegal sentence? 
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ARGUMENT 
Austin Has Failed To Show Error In The Denial Of His I.C.R. 35 Motion For Correction 
Of An Illegal Sentence 
A. Introduction 
The district court denied Austin's Rule 35 motion for correction of an illegal 
sentence, concluding Austin failed to demonstrate from the record that his sentence is 
illegal. (R., Vol. 1, pp.486-494.) On appeal, Austin first contends that the district court 
lacked jurisdiction to resentence him "by the Amendment dated October 19, 2001" 
without his presence, or waiver of his presence. (Appellant's Brief, pp.2-4.) Austin also 
argues that his sentences are illegal because the Rule 11 plea agreement required the 
district court to order them to run concurrently, not consecutively. (Appellant's Brief, 
pp.4-11.) 
Contrary to Austin's assertions on appeal, a review of the record and the 
applicable law supports the district court's ruling. Austin has failed to show error in the 
denial of his Rule 35 motion. 
B. Standard Of Review 
Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct an 
illegal sentence at any time. State v. Clements, 148 Idaho 82, 84, 218 P.3d 1143, 1145 
(2009). Whether a sentence is illegal is a question of law that is freely reviewed by the 
court on appeal. kl Whether a sentence is illegal or was imposed in an illegal manner 
is question of free review. State v. Adamcik, 152 Idaho 445, 485, 272 P.3d 417, 457 
(2012). An illegal sentence under Rule 35 is one in excess of a statutory provision or 
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otherwise contrary to applicable law. State v. Alsanea, 138 Idaho 733, 7 45, 69 P .3d 
153, 165 (Ct. App. 2003). 
C. Austin's Claim That The District Court Lacked Jurisdiction To Resentence Him 
Without His Presence Or A Waiver Is Meritless 
It is apparent that the Amended Judgment of Conviction was filed to correct a 
clerical error in the original Judgment of Conviction -- that the indeterminate time for 
each count was one year instead of three years. Under Idaho law, "the only legally 
cognizable sentence in a criminal case is the 'actual oral pronouncement in the 
presence of the defendant.' The legal sentence consists of the words pronounced in 
open court by the judge, not the words appearing in the written order of commitment." 
State v. Allen, 144 Idaho 875, 877-78, 172 P.3d 1150, 1152-53 (Ct. App. 2007) 
(quoting State v. Wallace, 116 Idaho 930, 932, 782 P. 2d 53, 55 (Ct. App. 1989)). In 
other words, where there is a disparity between the oral pronouncement and written 
order, the oral pronouncement controls. State v. Watts, 131 Idaho 782, 786, 963 P .2d 
1219, 1223 (Ct. App. 1998). "If an order of commitment does not accurately represent 
the court's oral sentence pronouncement that constitutes the judgment, it is manifestly 
proper to correct the error under Rule 36 so the written expression is consistent with 
that judgment." Wallace, 116 Idaho at 932, 782 P. 2d at 55. Clerical mistakes in 
judgments arising from oversight or omission may be corrected by the court at any time. 
Idaho Criminal Rule 36; Allen, 144 Idaho at 878, 172 P.3d at 1153. A clerical error is a 
type of mistake or omission mechanical in nature that is apparent in the record and 
does not involve a legal decision or judgment by an attorney. Silsby v. Kepner, 140 
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Idaho 410, 411, 95 P.3d 28, 29 (2004); Dursteler v. Dursteler, 112 Idaho 594, 597, 733 
P.2d 815, 818 (Ct. App. 1987). 
As explained previously, the district court verbally sentenced Austin to ten 
underlying sentences of "a minimum of two years and a maximum of three years," 
before placing him on probation. (4/16/01 Tr., p.29, L.6 - p.30, L.2.) The phrase 
"maximum of three years" clearly denotes a three-year unified sentence -- "a minimum 
(i.e. "fixed" period) of two years," kl, plus one year indeterminate. However, the 
subsequent written Judgment of Conviction incorrectly stated that each of the 
underlying sentences were for two years determinate followed by indeterminate terms of 
three years -- for unified sentences of five years. (R., Vol. 1, pp.275-277.) On October 
19, 2001, the district court corrected Austin's sentence on its own by filing an Amended 
Judgment of Conviction ordering that each of the ten underlying sentences be for three 
years (unified) with two years fixed. (R., Vol. 1, pp.327-339, 487.) The correction of the 
clerical error was well within the district court's authority -- even without Austin's 
presence or a waiver. 
D. Austin Has Failed To Show Error In The Denial Of His Rule 35 Motion For 
Correction Of An Illegal Sentence 
Austin contends the district court erred by finding it was not bound by the Rule 11 
plea agreement to run the ten sentences concurrently, instead of consecutively. 
(Appellant's Brief, pp.4-11.) Based on the district court's well-reasoned legal and factual 
analysis of this issue, set forth in its Opinion and Order Denying Defendant's Motion to 
Correct An Illegal Sentence Pursuant [to] Rule 35(a) (R., Vol. 2, pp.124-132), Austin has 
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failed to show any error. The state incorporates that analysis and order, attached 
hereto as Exhibit A, and relies upon it as if set forth fully herein. 
Further, the following portions of Austin's change of plea hearing support the 
district court's conclusions that it informed Austin it was treating his plea as a Rule 
11 (d)(1 )(B) plea agreement, and "specified that the counts could run either concurrent 
or consecutive and [Austin] acknowledged that the Court was not allowing itself to be 
bound by the plea" agreement (R., Vol. 2, p.130): 
THE COURT: And you understand that those ten counts can run 
consecutively or they can run concurrently? 
THE DEFENDANT: Yes, Your Honor. 
THE COURT: ... You will reserve the right, pursuant to the plea 
agreement, to ask the Court for probation, but acknowledge that the Court 
is taking your guilty plea pursuant to Rule 11 (d)(1 )(B), which means that 
the Court is not bound by the plea agreement and that you will not have 
the right to withdraw your guilty plea if the Court deviates from the plea 
agreement. 
Do you understand that? 
THE DEFENDANT: Yes, Your Honor. 
(3/19/10 Tr., p.8, L.25 - p.10, L.4.) 
THE COURT: ... Paragraph 11 says basically the same thing. It further 
provides that this agreement is pursuant to Rule 11 (d)(1 )(B) and (D). 
And Paragraph 12, in essence, says that as part of the agreement 
that the recommendation will be that the sentence on the counts run 
concurrently. 
Now, Mr. Austin, has anyone coerced or pressured you into 
entering into the plea agreement? 
THE DEFENDANT: No, Your Honor. 
THE COURT: Do you understand -- and this is very important -- that this 
agreement is made pursuant to Rule 11 (d)(1 )(B), which means that even 
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though the State will make certain recommendations to the Court at the 
time of sentencing, the Court is not bound by those recommendations and 
may impose a sentence as it deems proper once it has received the 
Presentence Investigation Report? 
THE DEFENDANT: Yes, Your Honor. 
THE COURT: Do you further understand that if the Court deviates from 
the terms of the plea agreement, that you would not necessarily have the 
right to withdraw your guilty plea to the ten counts to which you plead? 
THE DEFENDANT: Yes, Your Honor. 
(3/19/01 Tr., p.13, L.17 - p.14, L.15.) 
Based on the district court's analysis, and the above portions of Austin's change 
of plea hearing, Austin has failed to demonstrate any error in the district court's 
determination that it was not required to sentence Austin to concurrent sentences. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's denial of 
Austin's Rule 35 motion to correct an illegal sentence. 
DATED this 28th day of July, 2014. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 28th day of July, 2014, I caused two true and 
correct copies of the foregoing BRIEF OF RESPONDENT to be placed in the United 
States mail, postage prepaid, addressed to: 
WESLEY WAYNE AUSTIN 
#09352-073 
Federal Correctional Institution 
P.O. Box 5000 
Oakdale, LA 71463 
JCM/pm 
. McKinney ( 
ty Attorney Gener, 
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APPENDIX A 
- FILED !N CHAMBERS 
AT IDAHO FALLS 
BONNEVILLE CD:.!mY 
HONORABLE JON J. SHINDURLING 
DATE .Sep:r, ?,(), ?,ct3 
TIME ,::Fn5 ?t:'l • 
DEPUTY CLERK 2'h1•;r t ,nt,Jt, 
IN THE DISTRICT COURT OF THE SEVENTH .TUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AJ'tl) FOR THE COUNTY OF BL!\lGHAM 
STATE OF IDAHO, Case No. CR-2000-3162 
Plaintiff, 
V. 
WESLEY WA '{NE AUSTIN 
Defendants. 
I. 
OPINION AND ORDER DENYING 
DEFENDANT'S MOTION TO 
CORRECTANILLEGALSENTENCE 
PURSUANT RULE 35(a) 
FACTS AND PROCEDURE 
On March 19, 2001, Wesley Wayne Austin., Defendant, plead guilty to ten counts of Felony 
Insufficient Funds Check, LC. § 18-3106. The plea agreement, drafted by Austin's counsel, said in 
relevant part: 
1. All of the forgoing counts shall run concurrently, pursuantto Rule 1 l(d)(l)(D), 
Idaho Criminal Rules ... 
3. Defendant reserves the right and intends to ask the Court for probation and 
·withheld judgment; the State reserves the right to make their recommendations 
follo\\ring a review of the presentece investigation report. The parties 
re.commendations as to sentencing are not binding upon the Court pursuant to Rule 
l l (d)(l )(B)~ Idaho Criminal Rules. 
11. The Defendant states that he has read this agreement, has had said agreement read 
to him, has discussed said agreement with his attorney and understands this 
agreement. 
This Plea Agreement is made pursuant to Idaho Criminal Rule I l(d)(l)(B) 
and (D), and is entered into with full consideration of the circumstances qf the 
Defendant's background and present circumstances. 
OPINION AND ORDER DENYING DEFENDANT'S MOTION TO CORRECT AN ILLEGAL SENTENCE 
PURSUANT RULE 35(a) 
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12. Further, the parties acknowledge that the parties' respective recommendations as 
to sentencing are not binding on the Court. The parties stipulate that the various 
counts that Defendant pleads to, as well as the fact that those counts would run 
concurrently. are binding on the Court under Idaho Criminal Rule J 1(d)(l)(D). 
On April 16~ 2001, Defendant entered a change of plea. After Defendant explained 
that he understood the potential sentences, the Court told Defendant that the counts could run 
concurrently or consecutively and Defendant understood.. The Court then told Defendant that 
it would take the plea pursuant to Rule 1 l(d)(l)(B) which meant the Court would not be 
bound by the plea and that Defendant would not have the opportunity to withdraw his plea. 
After a discussion of whether Defendant would be eligible for a 'withheld judgment, the 
Court the reiterated that the plea was pursuant to Rule 11 ( dXl )(B) and what that meant. The 
Court then explained the consequences of a guilty plea and that a presentence investigation 
would be prepared for the Court's use in detennining sentence. The Court then asked 
Defendant if he still wanted to plead guilty. Defendant said yes and entered a guilty plea. 
On April I 6. 2001,_ this Court sentenced Defenda,nt to two years fixe.d and tlrree years 
indeterminate for each count to run consecutively as well as fines and restitution. The Court 
suspended the sentence and placed Defendant on probation for ten years. On October 19, 
2011, the Court amended the sentence to two years fixed and one year indeterminate for each 
count, to run consecutiv~Iy. The Court suspended the sent~~ and placed Defendant on 
probation for ten years. The Court did not disturb the fines or restitution. Defendant 
appealed the sentence claiming the plea agreement was viol;:i.ted when be was not given the 
opportunity to withdraw his plea. On June 20, 2002, the Court of Appeals dismissed 
Defendant's appeal because it was not timely. 
OPINION AND ORDER DENYING DEFENDANT'S MOTION TO CORRECT AN ILLEGAL SENTENCE 




Defendant subsequently had federal charges in the South Dakota. When released 
from federal prison, Defendant served probation on both Idaho and federal convictions. On 
June 17,2010, the Department of Corrections filed a Report of Probation Violation regarding 
the Idaho convictions. The basis was new federal charges in South Dakota. On June 24, 
2010, this Court issued a no bond warrant and the warrant was served on Defendnat while he 
remained in federal custody for the new charges. On April I 9, 2012, Defendant filed a 
motion to distniss the bench warrant arguing that the court lacked jurisdiction over him 
because the period of his probation had nm. The district court denied the motion on 
November 28, 2012 because the Report of Probation Violation was filed before Defendant's 
probation terminated and that gave the court jurisdiction to determine whether Defendant 
violated his probation. The court said that the bench warrant will return Defendant to Idaho 
to answer to the allegations in the Report of Probation Violation. 
On April 12, 2013, Defendant filed a Motion to Correct Illegal Sentence Pursuant 
Rule 35(a). He argues that the sentence was illegal on its face because it was contrary to the 
terms of a binding plea agreement and the Court has the authority to correct this at any time. 
For relief: Defendant requested that the Court would adjust the sentence to be three years of 
probation, terminating on April 16; 2004. He also asks the Court to withdraw the warrant 
and remove the detainer vvith the Bureau of Prisons. The State responds that the sentence 
was not illegal because it was within the statutory maximum for the crimes. The Court 
re.viewed the record and issues its Opinion and Order Denying Defendant's Rule 35 Motion 
to Correct and Illegal Se:n.tence. 
II. 
STANDARD OF REVIEW 
OPINION AND ORDER DENYING DEFENDANT'S MOTION TO CORRECT AN ILLEGAL SENTENCE 
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Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct an illegal 
sentence at any time, or to correct a sentence imposed in an iHegal manner within 120 days. 
I.C.R. 35. State v. Clements, 148 Idaho 82, 84,218 P.3d 1143, 1145 (2009). 
Ill. 
ANALYSIS 
In 2001, the Rule 1 1 ( d) of the Idaho Criminal Rules governed plea bargains. In 
relevant part it read: 
(d) Plea agreement procedure. (1) In general. The prosecuting attorney and the 
attorney for the defendant or the defendant when acting pro se may engage in 
discussions with a view toward reaching an agreement, which may include a waiver 
of the defendant's right to appeal the judgment and sentence of the court, that upon 
the entering of a plea of guilty to a charged offense or to a lesser or related offense, 
the prosecuting attomeyvvi.11 do any of the following: 
(A) move for dismissal of other charges; or 
(B) make a recommendation, or agree not to oppose the defendant's request, for a 
particular sentence, with the understanding that such recommendation or request 
shall not be binding upon the court; or 
( C) agree that a specific sentenc~ is the appropriate disposition of the case; or 
(D} agree to any other disposition of the case. 
The Court may participate in any such discussions. 
(2) Notice ofSuch Agreement. If a plea agreement has been reached by the parties, 
the court shall, on the record, require the disclosure of the agreement in open court 
or, on a showing of good cause, in camera, at the time the plea is offered. If the 
agreement is of the type specified in subdivision (d)( 1 )(A), ( C), or (D), the court may 
accept or reject the agreement, or may defer its decision as to the acceptance or 
rejection until there has been an opportunity to consider the presentence report. If the 
agreement is of the type specified in subdivision (d)(l)(B), the court shall advise the 
defendant that if the court does not accept the recommendation or request the 
defendant nevertheless has no right to withdraw his plea. 
(4) Rejection of a Plea Agreement. If the court rejects the plea agreement, the court 
shall, on the record, inform the pardes of this fact, advise the defendant personally in 
open court, or, on a showing of good cause, in camera, that the court is not bound by 
the plea agreement, afford the defendant the opportunity to then withdraw the 
defendant's plea, and advise the defendant that if the defendant persists in the guilty 
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plea the disposition of the case may be less favorable to the defendant than that 
contemplated by the plea agreement. 
In State v. Wilson, the Court of Appeals explained a how the acceptance or rejection 
of pleas should be handled: 
If the plea agreement falls under Idaho Criminal Rule l l(d)(l)(A), (C) or (D), the 
district court must advise the defendant whether it accepts or rejects the agreement. 
I.C.R. l l(d)(3) and (4). If the court rejects the agreement, it must advise the 
defendant of this in open court and allow the defendant the opportunity to withdraw 
the plea. I.C.R. 1 l(d)(4). On the other hand, if the plea agreement falls under Rule 
11 ( d)( I )(B ), the district court has no duty to inf om1 the defendant whether it accepts 
or rejects the proposed sentence and is in no way bound by the sentencing 
recommendation. I.C.R. 11(d)(2). 
127 Idaho 506, 508, 903 P .2d 95, 97 (Ct. App. 1995)(intemal citations omitted). The Court of 
Appeals explained that the characterization of the plea under Rule 11 will be the determining factor 
when analyzing whether a sentence violated the plea agreement. Id 
The Court finds that Defendant's motion fails to establish that an illegal sentence was 
imposed for two reasons that are explained below. 
a) Defendant's motion is untimely because, if the Court did err, the manner in 
which the sentence was imposed was ilJegal and not the sentence itself. 
Under Rule 35 of the Idaho Criminal Rules a sentence imposed in an illegal manner may be 
corrected within 120 days and an illegal sentence may be corrected at any time. A sentence is 
"illegal" within the meaning of Rule 35 only ifit is in excess of statutory limits or otherwise contrary 
to applicable law. State v. Peterson.,, 148 Idaho 610,613,226 P.3d 552,555 (Ct.App. 2010)(internal 
citations omitted) .. Whether a sentence is illegal or whether it was imposed in an illegal manner is a 
question oflaw. State v. Clements, 148 Idaho 82, 84, 218 P.3d 1143, 1145 (2009). To constitute ru1 
illegal sentence under the rule allowing court to correct illegal sentence at any time, the illegality 
must inhere in the sentence itself, rather than stem from trial court error during the sentencing 
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proceeding. 21A Am. Jur. 2d Criminal Law§ 861 (citing Johnson v. State, 427 Md. 356, 47 A.3d 
l 002 (2012)). 
Laws are either substantive or procedural and Rule 35 provides a mechanism to address 
violations of either type. To be an illegal sentence, the sentence violates a substantive law. For a 
sentence to be imposed in an iHegal manner means that the manner in which it was imposed violated 
procedural safeguards. 
Defendant argues that his sentence was illegal because he vvas not given notice that he Court 
rejected the plea and afforded the opportunity to withdraw his guilty plea. The State argues thatthe 
sentence is not illegal because it was within the statutory maximums. Defendant's sentence is not 
illegal because within the statutory maximum for ten counts ofI. C. §18-3106 and violates no other 
substantive law. Therefore, if the Court did err, it was that the Court did not follow the proper 
procedure and allow Defendant to ,vithdraw his plea before pronouncing sentence. As such, it would 
have been a sentence imposed in an illegal manner and not an illegal sentence. Defendant had 120 
days to file a Rule 35 motion to correct the violation. Defendant's motion is over ten years1lfter 
sentence Was imposed. Therefore, it is denied for lack of timeliness. 
b) The sentence is not illegal because the plea agreement was modified when the 
Court notified Defendant that the Court would not be bound by the terms of the 
plea. 
In State V; Whitehawk, the defendant entered into a plea that said the court was free to reject 
the plea if the presentence investigation found the defondant to be a threat to society, but the 
defendant was to be sentenced as thoughirwas a Rule 11 (d)(l)(A)(C) or (D) plea agreement 117 
Idaho I 022, 1024, 793 P.2d 695,. 697 (1990). The Court decided to sentence outside the terms of the 
plea agreement, but the defendant was not given an opportunity to withdraw his plea. State v. 
Whitehawk, 116 Idaho 827, 828., 780 P.2d.149, 150 (Ct. App. 1989) afj'd, 117 Idaho 1022, 793 P.2d 
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695 (1990). Despite the plea agreement having no references to Rule 11 (dX I )(B), the Supreme 
Court held that the plea agreement was a Rule 11 ( d)(I )(B) plea agreement because it was the only 
reasonable interpretation that could be given based on the trial court's statement to the defendant that 
the defendant would not be allowed to withdraw his plea. Id., 117 Idaho at I 026, 793 P.2d at 699. 
The trial court's statements to the defendant that the defendant would not be allowed to \\'ithdraw his 
plea after he entered it treated the plea as a Rule l l(d)(l)(B). Id. This modified the plea because 
both the State and Defendant acquiesced in that interpretation. Id. 
In this case, the plea referenced Rule 1 l(d)(l)(B) and (D), but the Court informed Defendant 
that it was treating the plea as a Rule 11 ( d)(l )(B) plea. The Court specified that the counts could run 
either concurrent or consecutive and Defendant acknowledged that the Court was not allowing itself 
to be bound by the plea. TI1e parties acquiesced in the Court's handling of the plea and permitted the 
modification to a Rule 11 ( d)( I )(B) only plea Therefore, the sentence was within the guidelines for 
Rule 1 l(d)(l)(B) of the Idaho Criminal Rules and is not an illegal sentence nor a sentence imposed 
in an illegal manner. Defendant's Rule 35 Motion to Correct an Illegal Sentence is denied. 
c) The warrant will remain in place. 
The Court will not disturb the warrant for the reasons mentioned in the district court's 
November 28, 2012 Opinion. 
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CONCLUSION AND ORDER 
For the aforementioned reasons, Defendant's Motion to Correct an I1lega1 Sentence Pursuant 
Rule 35(a) is DENIED. 
IT IS SO ORDERED. 
Dated this _i_ day of September, 2013.· 
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